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Bl ack Mesa M ne
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Appear ances: Marshall P. Sal zman, Esq., O fice of the Solicitor,
U S. Departnment of Labor, San Francisco, California,
for Petitioner;

M chael O MKown, Esq., Peabody Coal Conpany,
St. Louis, Mssouri,
for Respondent.

Bef or e: Judge Morris

Thi s case, heard under provisions of the Federal M ne Safety
and Health Act of 1977, 30 U . S.C. - 801 et seq., (the "Act"), arose from an
i nspection of the Black Mesa surface coal mne operated by Peabody Coal
Conmpany. The Secretary of Labor seeks civil penalties because respondent
all egedly violated two safety regul ati ons adopted under the authority of
the Act.

Procedural History

After notice to the parties, an expedited hearing was held
i n Phoeni x, Arizona on Decenber 13, 1983. The parties filed post-trial briefs
and on March 6, 1984 the judge's decision was issued. On March 26, 1984 the
judge received a notion for a rehearing filed by Peabody. The parties were
advi sed by the judge that his jurisdiction had term nated. The noti on was,
accordingly, forwarded to the Comn ssion.

On April 4, 1984 the Conmission directed the judge to
consider and rule on the operator's notion and to take
such further action as mght be necessary or appropriate (O-der, Apri
4, 1984).
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On April 10, 1984 the judge granted the parties an opportunity to
state their views concerning Peabody's notion. The judge further indicated
that if the nmotion was granted he would take official notice of the trial
transcript in El Paso Rock Quarries, Inc., 3 FMSHRC 35 (1981).

After considering the response of the parties the judge
granted Peabody's notion (Oder, April 25, 1984).

On Septenber 11, 1984 a supplenental hearing was held in
Denver, Colorado. The parties waived their right to file
further briefs and they rested on their oral argunents.

Citation 2006837

In connection with this citation the Secretary of Labor
seeks a civil penalty of $2,000 because Peabody failed to provide a berm
on its elevated roadway, thereby violating the mandatory standard
published at 30 C.F. R - 77.1605(k), which provides:

(k) Berns or guards shall be provided on the outer bank
of el evated roadways.

| ssues

The issues are whether berns are to be provided at the edge
of a bench in the working pit of a nultiple seam surface coal mne. Further
a secondary issue is whether the dimnution of safety doctrine is viable.

Sunmmary of the Evidence at the
hearing in Decenber, 1983

The facts surroundi ng the death of dozer operator Ceci
Yazzi e are basically uncontroverted.

Petitioner's evidence, in the main, addresses the details of
t he acci dent. Peabody's evidence generally addresses the operation of its
surface coal mne. A sketch, Exhibit P1, illustrates the |ocation of
the highwall, the coal seam the path of Yazzie's dozer, the keyway and
the spoil pile.

Wlliam G Denning testified for MSHA: In Novenber 1982 MSHA
I nspect or Denning investigated a fatal accident that occurred in the J1-N6
(hereafter J-1) pit at Peabody's Black Mesa coal mne (Tr. 7, 10, 11
Exhibit P1). H's investigation established that on Novenber 5, 1982, at the
commencenent of the shift, at 4 p.m, dozer operator Cecil Yazzie net his
supervisor, Mrreo, in the pit area. Mreo drove Yazzie through the pit
fromthe coal face on the Blue seam coal bench to Ranp C. Mreo
instructed Yazzie in his work. H's duties included |leveling the shot coa
fromthe previous shifts, making ranps up the coal face, and buil ding
portions of Ranp C (Exhibit P1).
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After leveling the shot coal Yazzie proceeded to Ranp C and began

wor ki ng at that |ocation. At about 11:30 p.m Yazzie, Mreo and Ral ph

Charlie (shooter/blaster) were | ocated near the bottom of Ranp C. They

were preparing to set off a coal shot on the Blue coal seam Yazzie's dozer
parked on the ranmp, was used as protection fromthe blast. After a delay the
shot was set off. Moreo found no msfires and he left the coal bench. Wile he
was | eaving the pit Mreo passed Yazzie who was starting to tramhis dozer
fromRanmp C through the pit to the carry-all bus at Ranp E. Mdreo conti nued
out of the pit and stopped for a few mnutes to talk to the coal | oader
operators. He then proceeded to Ranp E. After arriving at Ranp E, Mreo becane
concerned because he could not find Yazzie. Mdreo then drove to the coal face
on the Blue seam and, after a brief inspection, he observed Yazzie's

upset dozer in the keyway near Ranp C. (Tr. 13; Exhibit Pl). Mreo, who was

al so an Energency Medi cal Technician, and others could not revive the
unconsci ous Yazzie (Exhibit P1).

The keyway, or ditch, was an area excavated by the dragline
al ong the seam coal bench. It was 31 feet to the bottom of the keyway. At the
time of the accident the keyway extended from Ranp C approxi mately 600 feet
toward Ranp E. The inspector's investigation further established that,
after leaving Ranp C, Yazzie's dozer traveled in a path at a slight angle
away fromthe keyway. After traveling approximtely 75 feet Yazzie
changed directi ons and went toward

t he keyway. He made another slight correction when 40 feet from
it but he continued in the general direction of the keyway. After the
second change in direction he travel ed approximately 35 feet before
toppling off the coal bench into the keyway. At that point his dozer was
at the edge of the coal shot (Exhibit P1).

The dozer tread marks for the final 35 feet indicate the
dozer was still trammng forward at the tinme of the accident. It appeared
that the outer edge of the coal bench "“coll apsed under the dozer, causing
it toroll sideways off of the bench (Exhibit Pl).

The dozer fell about 31 feet, inpacting the top edge of the
roll over protective structure. Yazzie remained inside the operator's cab
however, it appeared he was not wearing the seat belt that was provided
(Exhibit P1).

After the coal shot and before this accident occurred the
dragline had resuned operations. Wile digging, the dragline's lights
illuminated the pit and accident area; however, as the
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dragline spoiled, it swng away fromthe pit, |eaving the area
rel atively dark.

This change fromlight to dark could have affected Yazzie's
perception. Also while spoiling, the dragline created dust in the pit
that could have affected visibility (Exhibit P1).

Yazzie was normally assigned to work at the J-7 pit area. He
worked in this particular pit, J-1, only when needed. A keyway, as
excavated in the J-1 pit, is sometines, but not always, present in the J-7
pit. The unexpl ai ned changes in the direction of the dozer could have
been nade by Yazzie in order to tramthe dozer around the shot coal
Since Yazzie was newy assigned to the J-1 pit he may have forgotten
about the keyway being adjacent to the shot coal and tranmmed the dozer
into it (Exhibit Pl).

As a result of its investigation MSHA concl uded that the
accident occurred due to the fact that Yazzie turned the dozer and tranmed it
toward the keyway. Since there was no berm al ong the outer edge of the
el evated coal bench there was nothing to prevent the dozer fromtraveling
into the keyway. MSHA coul d not determ ne the reason why Yazzie turned
the dozer toward the keyway. In MSHA's opinion a contributing factor to the
fatality was Yazzie's failure to wear the seat belt provided in the
dozer (Exhibit P1).

MSHA' s i nspection manual contains guidelines construing the
berm standard. The nanual states:

The requirenents of Section 77.1605(k) apply to that
part of an el evated haul age road where one bank is,
or both banks are, unprotected by a natural barrier
which will prevent vehicles or equipnment from running
off and rolling down the unprotected bank or banks.

"El evat ed roadways", as used in this requirenment, are
roadways of sufficient height above the adjacent terrain
to create a hazard in the event nobile equi pment ran (sic)
of f the roadway.

"Berni as used in this requirenent neans a pile or nount
of material at |east axle high to the | argest piece of
equi prent using such roadway, and as wi de at the base as
the normal angle of repose provides. \Were guard rails
are used in lieu of bernms, they shall be of substanti al
constructi on.

The wi dth of the haul age road does not preclude the
need for berms or guard rails.
(Exhibit P8).
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In Decenber 1981, in response to questions concerning the berm
standard, the adm nistrator for coal mne safety and health i ssued MSHA s
pol i cy nmenorandum 81-40C. The admi nistrator, on behalf of MSHA, stated
in part as follows:

Section 77.1605(k), 30 CFR 77, is applicable to al
el evat ed roadways on mine property, including roads
used to transport coal, equipment, or personnel, and
regardl ess of the size, |ocation, or characterization
of the roadways. Berns or guards are required on al
exposed banks of el evated roadways. Thus, el evated
roadways with two exposed banks are required to have
berms or guards on both sides.
(Exhibit P7).
At the time of the accident the dragline had exposed the
Bl ue coal seam Two ranps were being used for access to the pit
area (Tr. 12, 13; Exhibit P1).

In the inspector's opinion a bermshould have been pl aced
fromthe point where Ranp C intersected the Blue coal seam bench
back towards Ranp E, a distance of about 600 feet (Tr. 22).

The i nspector considered the coal bench a roadway because the sane
type of equi prent uses the coal bench
and the haul roads (Tr. 23).

Surface changes occur in the mne as mning progresses from
one seamto another but there is always a bench in the coal pit used for a
travelway (Tr.23).

The MSHA surface inspection manual (Exhibit P8 at pages 336,
337) and the MSHA policy nenorandum define an el evated roadway. These
definitions, in the inspector's opinion, are applicable to Peabody's
work place (Tr. 24-26, 61). The inspector relied on the policy nenorandum
in formng an interpretation of what constitutes a roadway (Tr. 43).
A roadway is a travelway used to transport equi prent, personnel and coal S
(Tr. 43, 44, 61). But the inspector would not consider a surge pile
to be a roadway (Tr. 49, 50).

In the inspector's opinion there are sone "gray areas" as to
what constitutes a roadway; in addition, an inspector has a degree of
judgnment as to the citations he can issue (Tr. 50, 51).

The lack of a berm as here, presented a hazard to a m ner
such as Yazzie (Tr. 26). A bermcan either stop a vehicle, redirect
it, or warn an operator that he is in close proximty to the edge
(Tr. 27, 39, 40).
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In the inspector's opinion a bermwould not be necessary if the
dozer was cl eaning the coal or pushing dirt off the edge of the bench
(Tr.50).

Respondent' s Evi dence

Buck Wbodward, Tracy Northington, Al an Cook, Don Holt, Rick
Contratto and Joe Johnson testified for respondent.

At the Black Mesa m ne Peabody uses a multiple seam m ning
process for its five seanms of coal (Tr. 70-72). The conpany uses a
color coding systemto differentiate between its coal seans
(Tr. 71). These seans are respectively designated, fromthe surface
down, as green, blue, red, bottomred, and yellow (Tr. 71; Exhibit F).

The coal bench is the area where the dragline and ot her
pi eces of m ning equipnment are |ocated. The highwall is the face
left by the dragline and the stripping equi pnent (Tr. 71; for a
cross section view see Exhibit B)

Bl ack Mesa uses a Marion 8750 dragline to first cut a keyway
or ditch (Tr. 71-73). Adrill crewthen drills through the overburden to the
first coal seam (Tr. 73). The dragline renoves the drilled and shot
overburden by depositing it in an area that has al ready been m ned
(for an illustration of the pit configuration see Exhibit C).

The highwall in the pit results when the overburden is
renoved. The renoval of the overburden exposes the coal seamwhich is, in
turn, drilled and shot. Shovels and ot her equi pnment |oad the coal onto
trucks (for an illustration of coal |oading operation see Exhibit D).

The m ni ng sequence continues as the dragline renoves the
coal. Drilling, shooting, and | oading activities foll ow behind the
dragline (Tr. 74). The dragline, using the wide radius of its
shovel , spoils the overburden and later the parting (FOOTNOTE 1) into
a pit where the coal has already been renoved (Tr. 74).

In the J-1 pit the bench was 130 feet w de. Peabody tries to
mai ntai n that distance but it narrows slightly at the bottom coal seam (Tr.
15).
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As a result of this citation MSHA requires a berm when the
topnost (green) coal seamis exposed. The berm nust be installed prior
to any shooting. The bermis approximately six feet high and sixteen and
one half feet wide at the base (Tr. 77). This bermnust |ater be
pushed off so the crews can shoot the coal beneath it.

MSHA al so requires a third bermon the parting between the
second and third seans (blue and green seans). This bermnmust, inits turn
be pushed off so the drilling crews can fragnent the area beneath it. The
dragline, in turn, renoves the parting (Tr. 79).

The construction and renoval of the berns continues as the
m ni ng progresses. The progression is both dowward as the coal seans
are exposed and lateral as the dragline renoves the coal or the parting (Tr.
79-80). In this mning progression the MSHA citation requires that 12
berms be constructed and renoved (Tr. 80).

The pit, designated as J-1, is the working pit of an active
surface coal mne. Haul age trucks and | oader crews are actively engaged
in the coal renoval. The haul age trucks, 16 feet 8 inches w de,
primarily drive down the middle of the bench, or a bit to the highwall
side (Tr. 82). In the pit there is one direction of traffic. Once the
trucks reach the ranp they go out of the pit area until they reach
a permanent haul age road. The trucks then travel to a preparation site
(Tr. 88).

In the opinion of Peabody's engineer an active pit area is
not a roadway. One reason is that the area changes daily. Haul roads
at mines are designed to certain specifications and they take into
consi derati on the speed of vehicles using them Al so the drai nage of
a haul road is a factor to be considered (Tr. 82, 83).

Peabody uses track type and rubber-tired dozers to enpl ace
its berns. Wien necessary dunp trucks haul in material to construct the berns
(Tr. 81). Berms, such as MSHA requires here, are not required at any
other mine in the West (Tr. 84).

In the opinion of Peabody's engineer a bermin place here
woul d not have prevented the accident. Yazzie was entering the coal shot area
and his duties would have required that he level the area (Tr. 84).

Peabody' s industrial engineer conducted a tine and notion
study relating to the installation and renoval of bernms (Tr. 97). A videotape
(Exhibit U shows the building of a bermwith a dark 380 rubber-tired dozer
(Tr. 98-100). The front portion of the
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dozer goes out over the edge of the bench when building and even
nore so when renoving the bernms (Tr. 98-102). In building a berm
six feet high the average dozer cycle (FOOINOTE 2) is .47 m nutes.

Normal |y berns are built during the third shift, from
m dni ght until 8 a.m Northington has nonitored over 4000
dozer cycles (Tr. 101).

VWhen berns nust be built at the edge of parting seans then
material nmust be hauled in to construct the berns since there
is no |loose material avail able. Peabody estimates, that on an
annual basis, it has hauled in 150,000 yards of material or
about 2,000 truck | oads, to build such berns (Tr. 104).

In renoving the berns the dozer operator, whose vision is
bl ocked by his equi pnent, goes right to the edge. Sone operators
have stated this was unsafe (Tr. 105).

Trucks in the pit never operate closer than within 80 to 100
feet of the edge of the bench (Tr. 106).

Peabody submitted a time and notion study conparing the
"before and after"” exposure of its nen and equi pnent in abating this
citation. Al calculations were keyed to an annual basis (Tr. 107;
Exhibits V, W X).

Before the issuance of this citation Peabody's activities
resulted in its mners and equi pment bei ng exposed to the hazard of
being within 20 feet of the ditch edge for 1,085.8 hours. This exposure

was primarily the time required to drill a 20 foot zone next to the
edge of the ditch. This exposure is still incurred because it is stil
necessary to drill and renove the coal in the 20 foot zone (Tr. 108).

But the exposure in this zone is now increased to 1,880.6
hours. This 73 percent increase results fromthe construction and
renoval of the berns now required by MSHA (Tr. 109; Exhibit X).

Before the berns were required the only dozer exposure to
the ditch edge occurred during the cleaning of the coal. This was for 40.48
hours (Tr. 109; Exhibit W. As a result of abating the citation the
exposure has increased to 831.5 hours, an increase of 1954 percent.
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In renoving the coal, Peabody's rubber-tired dozer cuts a 14 foot
swat h and approaches the edge 7,619 tinmes (Tr. 109; Exhibit V). Since
Peabody is now required to build and renove berns there are 103,451 cycles to
the ditch edge, an increase of 1,612 percent (Tr. 109-110; Exhibit V).
Peabody has constructed 58 miles of berns to abate this citation (Tr.
115, 116).

Peabody pl aces berns on its active haul roads where there is
vehicular traffic traveling "at a good speed" (Tr. 125).

In the opinion of m ne superintendent Joe Johnson the
standard does not apply to the working area of the pit.
The conpany is constantly mning this area. MSHA has never previously
cited the conpany for failure to have berns in an active pit area. But
t he conpany has been cited due to an eroded bermon a haul road
(Tr. 151, 154, 155).

Don Holt, Peabody's safety director for its mnes in
Kentucky and Chio, is famliar with MSHA regulation - 1605(k). In Holt's
opi nion the purpose of the regulation is to provide a guide on a hau
road to keep vehicles within a confined area. Further, in Holt's opinion
the section does not apply to the working pit of surface mnes
(Tr. 132-134).

In the mines in the eastern portions of the United States
the working coal pits are 45 to 80 feet wide. It would practically shut
down such mnes if MSHA requires berns as it does here. MSHA does not
now require berns in other active working pits (Tr. 136, 137).

Sunmmary of the Evidence adduced at the
hearing in Septenber 1984

Peabody' s Evi dence

Buck Wbodward, Peabody's planning engi neer, testified that
on July 30, 1984 he toured the El Paso operations including the pit where
Citation 159662 was issued for a violation of the bermstandard. (Supplenenta
transcript at pages 7 and 8).

El Paso mines |linmestone as an aggregate for concrete. In its
m ni ng process the conpany initially renoves 30 feet of red rock. The
rock has no commercial use (S. Tr. 10, 11).

After the renoval of the initial overburden EIl Paso shoots a
10 foot by 10 foot pattern and renoves the rock fromtwo lifts. The
blasting is done in a perpendicular direction towards the highwall
(S. Tr. 11, 18). (Drill holes can be seen in Exhibit Y).



~2539

On the other hand, at Peabody's Black Mesa surface coal mne, the
overburden coal and parting is mned fromthe niddle of the pit in a latera
direction (S. Tr. 18).

On the day of Wodward's visit at El Paso the top bench was
200 feet wide. As the rock is mined this bench will be reduced to a
wi dth of 60 feet (S. Tr. 12, 13). The citation issued to El Paso which
evol ved into the Comn ssion decision, previously cited, alleges the E
Paso bench was as narrow as 45 feet (S. Tr. 28). The coal bench at
Bl ack Mesa cannot vary and it remains at a fairly constant w dth of
130 to 140 feet (S. Tr. 21).

It takes one to two years to reduce the El Paso bench to a
60 foot wdth fromthe 200 foot width. But at Black Mesa the dragline
renoves a 400 by 200 foot wide area in four and a half days (S. Tr. 18).
El Paso does not have any | arge overburden stripping equipnment (S. Tr. 19).

VWile at El Paso Wtness Wodward observed the conpany's
vehicl es operating at 20 to 25 nph. At Black Mesa the trucks and the coa
renoval equi pnent operate at 3 to 5 nph. The Bl ack Mesa vehicles only
attain the greater speeds when they reach the ranps (S. Tr. 17, 19, 20).

On the day of Wodward's visit the EIl Paso bermwas 40 feet
fromthe edge of the lower |ift face. There is a road to each side of the
berm The haul age road, towards the highwall side, is used for pit
i nspection and rock renmoval fromthe top lift. The road between the
berm and the drop off is used for drilling and shooting equi pnrent and
supervisors' vehicles. It is also necessary to use the road between the
berm and the edge to knock of f whatever |oose rock remains after a bl ast
(S. Tr. 14-16).

The EI Paso bermin place in July, 1984 had been there for
six months. It would likely be there another six nmonths (S. Tr. 14). On the
ot her hand, the Black Mesa berns can be changed within three hours (S.
Tr. 20, 22).

The trucks at El Paso, according to Citation 159662, (issued
in the EIl Paso case) were being operated within 10 to 14 feet of the edge.
On the other hand, at Black Mesa the Peabody haul age trucks get no cl oser
than within 60 feet fromthe edge of the bench (S. Tr. 21, 29, 32, 33).

There is nore activity at a coal bench than at a rock quarry
(S. Tr. 22).

Wtness Wodward concluded that substantial differences
exi st between a surface coal mne and a rock quarry. As
aresult it is suggested that the bermstandard is not applicable to



~2540

Peabody. These differences include the distances the vehicles are
fromthe edge (60 feet versus 10 to 14 feet); the speed of the vehicles
inthe pit (3 to 5 nph versus 20 to 25 nph); the width of the pit

(a constant 130 to 140 feet versus 200 reducing to 45 to 60 feet). The
duration the bernms nmust remain in place (3 hours versus one to two years)
(S. Tr. 25, 28, 29, 31, 34).

MBHA' s Evi dence

Sidney R Kirk, an MSHA supervisory inspector, issued
Citation 159662 agai nst El Paso Rock Quarries (S. Tr. 38, 39, 48).

Wtness Kirk agreed that his testinony before Judge Miore in
the El Paso case was nore correct than his recollection at this hearing. Wen
the El Paso citation was issued the quarry bench was 60 to 80 feet w de.
Vehicles traveled within 10 to 12 feet of the edge (S. Tr. 49, 50; El Paso
transcript at page 26).

VWhen he inspected the El Paso site Inspector Kirk | earned
the conpany had a speed limt of 5 to 8 nph. He al so observed
vehicles traveling at that speed (S. Tr. 41, 42). In his opinion the
El Paso vehicles in the linmted bench area could not attain speeds of
20 to 25 nph (Tr. 43).

The inspector further indicated that the bermshown in the
July 1984 photograph did not conply with the bermregulation, 30 CF. R -
56.9-22. In his opinion the berm should have been | ocated between the
drill holes and the edge (S. Tr. 45).

I nspector Kirk indicated he has not inspected a surface coa
m ne nor enforced any MSHA regul ati ons concerning such a mine (S. Tr. 48,
53).

In the inspector's viewthe length of time the El Paso berm
remai ns in place depends on the demand for the product. At the tine of his
El Paso inspection the berm coul d have been renoved al nost every
twenty-four hours (S. Tr. 44, 45).

Di scussi on

Credibility determ nations arise in the case. Particularly,
a conflict exists between the testinony of Wtnesses Wodward and Kirk . |
credit Kirk's version as to the speed of the El Paso trucks on the date he
i ssued Gtation 159662. M. Kirk was obviously at the El Paso site on that
day. M. Wodward was not present.

On the other hand, | credit Peabody's evidence as it relates
to the operation of the Bl ack Mesa Coal surface coal nine
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Peabody' s wi t nesses have the expertise derived from partici pating
in the daily mining of coal at that |ocation

The threshol d i ssue presented here is whether the Conm ssion
decision in El Paso Rock Quarries, Inc., supra, is controlling precedent. In
the initial decision of this case, 6 FMSHRC 612 (March, 1984), this judge
concl uded he was bound by the decision. In El Paso the Comm ssion consi dered
whet her a violation of the applicable bermstandard occurred. The
particul ar berm standard in El Paso applied to netal and non-netalic
open pit mnes but it has the same wording as the standard in contest here.
In El Paso the Comm ssion held that a bench (FOOINOTE 3) in a quarry is an
"el evated
roadway” within the neaning of the standard. The El Paso decision recited
that the operator's trucks were operated 40 feet above a | ower bench and
t he Conmi ssion held that "under the facts of this case, the quarry
bench where the haul age trucks were driven is indeed an el evated roadway
wi thin the nmeani ng of Section 56.9-22," 3 FMSHRC at 36. The El Paso
decision itself does not state how close the El Paso vehicles operated to
t he edge of the bench

For the reason hereafter stated |I find that the El Paso
decision is not controlling. It now appears that there are substanti al
di fferences between the El Paso rock quarry and the Peabody multiple
seam surface coal mne. In the El Paso scenario the trucks were operated
within 10 to 12 feet of the edge of the bench. On the other hand, Bl ack
Mesa trucks do not operate closer than 60 feet fromthe edge of the
fairly constant 120 to 140 foot w de bench. Substantial differences
also arise in the duration of time the berns are required to be in
pl ace and in the width of the bench
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Based on the foregoing factors | conclude that El Paso Rock
Quarries, supra, is not a binding precedent.

The secondary issue i s whet her Peabody viol ated the berm
standard. For the reasons hereafter stated | conclude that no violation
occurred. It is clear that berns are required on "el evated roadways."
Further, a roadway is used to transport coal, equipnment, and personnel. A
simlar dictionary definition recites that a road is an "open way for
vehi cl es, persons, and ani nmal s", Wbster's New Col | egiate Dictionary (1979)
at 993.

I do not find on this record that any vehicles transported
coal , equi pment or personnel closer than within 60 feet of the edge of the
Peabody bench. The difference between operating not closer than 60 feet of
the edge and operating within 10 to 12 feet of the edge is crucial. A
di stance of 60 feet is not insubstantial. An interstate highway | ane
measures 12 feet. If no vehicle is ever shown to have been operated
within 5 such | anes of an edge, | cannot hold that the unused 60 foot
portion can neverthel ess be sonehow denom nated as a "roadway."

In his post trial brief the Secretary asserts that in
deci di ng whether the travelway in question here is a
roadway the Conmm ssion should be guided by the principle that the
Act and the regul ati ons should be construed liberally and
expansively to effectuate the Congressional purpose and pronote
the safety of the mner. Hanna M ning Conpany, 3 FMSHRC 2045, 2048
(1981), MsSHA v. Westnorel and Coal Conpany 606 F.2d 417, 420 (4th Cir.1979).

I have no quarrel with the law cited by the Secretary. However, |
find it inapplicable in this case. Peabody's uncontroverted evi dence
concerning the building and renoval of bernms shows sonme hazards are
i nvol ved in the process. Based on this evidence | cannot concl ude that
the safety of the mners is pronoted in the activities required to abate
this citation.

The Secretary further relies on his several policy nmenoranda
interpreting this regulation (Exhibits P7 and P8). The difficulty with his
nmenoranda is that it assumes facts not established on the record. In
addition, the inspection nmanual and MSHA' s policy menorandum ( Exhi bits P7
and P8) do not clarify the problem The manual nerely states that - 77.
1605(k) applies to an "el evated haul age road"; further, such roadways
are "roadways." The policy nmenoranda recites that - 77.1605(k) applies
to "all elevated roadways" and berns are required on all exposed banks
of "el evated roadways."
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This 60 foot portion of the bench cannot now automatically becone
a roadway because it has not been used to transport coal, equipnent and
personnel . True, dozer operator Yazzie was at the edge of the bench
but his duties included renoving the coal. The coal itself was in a
condition of upheaval as a result of the blasting. | decline to defer
to the Secretary's interpretation of the regulation in these circunstances.

In support of his position the Secretary also relies on
Ceveland Adiffs Iron Conpany, 3 FMSHRC 291 (1981) and Rock Vall ey
Cement Block and Tile 2 FVMSHRC 1906, 1914-1916; MESA v. Peabody Coa
Conpany, VINC 77-102-P.

The foregoing cases are clearly distinguishable fromthe
instant case. In each of these cited cases there was some use
by vehicles, albeit mnimal, of the travelway that the Secretary
felt should be berned.

In Aeveland diffs the issue centered on whether certain
use of a road constituted hauling. The Conm ssion held that the term
"haul i ng" includes conveying nmen, ore, supplies or materials al ong
el evat ed roadways where the roadways are used in the normal mning
routine, 3 FMBHRC at 293. As previously observed there was no hauling
of any type closer than 60 feet fromthe edge of Black Mesa's bench

In Rock Valley Cenment, Block and Tile Judge Koutras rejected
the operator's argunent that a roadway and the berm requirenent can
only exist in circunstances which clearly show that the m ned
materials are regularly hauled out of the mne along clearly
defi ned haul age roadways desi gned and regul arly used for such purposes.
The cited decision is not controlling as there is no roadway use
what soever of the 60 foot area under discussion in the instant
case.

In Mesa v. Peabody Coal Conpany, the argunments concer ned
whet her the roadway in question was el evated and whether a distinction
exi sted between an access road and a haul age road.

The parties waived further briefs after the supplenenta
hearing but the oral arguments were entered on the record.

The Secretary initially clainms El Paso Rock Quarries, supra,
is controlling since identical standards are involved. This point
has been addressed and found to be without nerit.

The Secretary further argues that the differences between
the El Paso case and this case are not crucial. Specifically, it
is contended the distance the Peabody trucks operate fromthe
edge of the bench relates to gravity and not to the fact of a
viol ation.
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I am not persuaded. | refuse to apply the standard in a
vacuum The Secretary bears the obligation to prove that the
activity he seeks to control is fairly within the terns of the
regul ati on.

The Secretary states that not requiring bernms would | essen
the safety of the mners. This issue has been revi ewed and found
to be w thout nerit.

Inits post-trial brief filed after the initial hearing
Peabody al so raised certain issues. These require di scussion

Peabody asserted it should prevail because the regulation is
vague and |l acks clarity. Peabody further cites the failure of MSHA to
previously enforce the regulation at this site and el sewhere as to
coal seam benches.

The foregoing position is basically a plea in estoppel. But
it is established that estoppel does not apply against the federa
governnment. Cf. King Knob Coal Conpany, 3 FMSHRC 1417, 1421 (1981).

Peabody al so argues that its tine study (Wtness
Nort hington) and its video tape (Exhibit U) are not offered
to prove that MSHA' s enforcement of - 77.1605(k) causes a greater
hazard. But it argues that if MSHA interprets the regulation in
such a way that dangers are increased then that interpretation is
not correct. In short, Peabody agrees that berns on an el evated
roadway increase safety. But a coal bench is not a roadway and if
MSHA interprets it to be so then MSHA is wong because there
is aclear increase in danger. It is axiomatic that the greater
t he exposure to the hazard, the nore |likely an accident.
Peabody' s uncontroverted evi dence establishes that the
pl acenent of berms can be hazardous (Tr. 143). Further, the
type of berns MSHA requires here (sonme 58 miles) are transient.
Their duration can be as short as three hours (Tr. 144). But
a bermon a bona fide el evated roadway is not so transient
(Tr. 83).

VWi | e Peabody's video tape and support testinony were
generally adm ssible it was basically a revisit to the dimnution
of safety, or, as it is sometines called, the greater hazard
doctrine. Peabody apparently anticipated an adverse ruling
because it asserts that Penn Allegh, 3 FMSHRC 1392 (1981),
is not controlling because the case dealt with explicit cabs and
canopi es regulations. But, in the instant case, the parties
are arguing over a relatively vague standard

| disagree. Peabody seeks to invoke the dimnution of
safety, or the greater hazard doctrine. In Penn Allegh the
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Conmmi ssion refused to approve such an attenpt to short-circuit
the Act. The Conmmi ssion observed that when those situations
exi st where the application of the standard di m ni shes, rather
t han enhances, mners' safety the operator may petition the
Secretary of Labor for relief fromthe application of the
standard. The Act provides a set procedure for granting or
denying the relief sought. Penn Allegh at 1397. In addition
there are detail ed regul ati ons governing the processing of
such petitions, 30 CF. R Part 44.

In sum Peabody's evidence seeking to establish the
dimnution of safety, or greater hazard doctrine, is rejected.

Peabody's further argunments are that MSHA failed to offer as
a witness the inspector who wote the citation and in addition
failed to offer in evidence the citation itself. These argunents
lack nerit. Inspector Denning testified as to the issuance of
the citation (Tr. 28). He further authored Exhibit P1, an
extensive report of this fatality. In Exhibit P1 MSHA entered its
finding as follows: "A bermwas not provided on the el evated
outer back of the haulage road in pit 001-0 fromRanp C for a
di stance of about 600 feet along the Blue seam coal bench, a
viol ation of Section 77.1605(k), 30 CFR "

Peabody's claimthat MSHA's interpretation would shut down
the surface coal mine operations in the United States is rejected.

Peabody has obvi ously not shut down this surface coal mne
operation at the Black Mesa Mne in Navajo County, Arizona.
Peabody' s evi dence and argunment that the mnes in the eastern
part of the United States woul d be shut down nmust await the
detail ed evidence in such a case. In short, | decline to rule
on a hypothetical situation particularly here, where | fail to find a
viol ation.

For the reasons stated herein | conclude that Ctation
2006837 and all penalties should be vacated.

Citation 2006838

In this citation the Secretary of Labor seeks a civil
penal ty of $241 because Peabody's enpl oyee Yazzie failed to wear
a seat belt thereby violating the mandatory standard published at
30 CF.R - 77.1710(i) which provides:

Each enpl oyee working in a surface coal mne or in the
surface work areas of an underground coal m ne shal

be required to wear protective clothing and devices

as indicated bel ow

(i) Seat belts in a vehicle where there is a danger of
overturning and where roll protection is provided.
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Di d Peabody violate the seat belt regul ation?
Sunmmary of the Evidence

Al of the evidence relating to this citation was heard at
the initial hearing of the case in Decenber, 1983. Neither party
sought to offer evidence on this subject at the suppl enenta
heari ng.

MSHA' s evi dence shows that Yazzie was not wearing a seat
belt at the tinme of the accident (Tr. 28; Exhibit P1). MSHA, in
its witten report, concluded the failure to wear the seat belt
in the vehicle was a contributing factor to Yazzie's death
(Exhibit P1).

Peabody' s mi ne superintendent indicated that the conpany
requires that seat belts be worn. The workers are informed of
this requirenment through task training, annual retraining,

i ndi vi dual contacts and general discussion (Tr. 153).

If an enpl oyee is caught not wearing a seat belt he is given
a warning. If it occurs again he receives a witten warning
(Tr. 153).

Peabody' s safety manager and its pit boss confirmed the
superintendent's testinony. Further, he indicated that the
conpany reinstalls seat belts if they are damaged or renoved
(Tr. 117, 120, 121, 129, 147). Equi pnent operators have
been disciplined for failing to wear seat belts (Tr. 130, 148,
149). The discipline graduates to suspension or discharge (Tr. 130).

Di scussi on

The Secretary, in his post trial brief, is aware of the
Conmi ssi on deci sion in Southwestern Illinois Coal Corporation
5 FMBHRC 1672, (Cctober 1983). But the Secretary clainms the
majority decision violates the long line of strict liability
cases inposed by the Act. Further, the Secretary argues that
the mnority viewis nore persuasive.

The Secretary's contentions are rejected. | amobliged to
follow the majority view in Southwestern Illinois Coal Corporation

The Secretary apparently anticipated this ruling and he
argues that, in any event, Peabody has not satisfied the criteria
of North American Coal Conpany, 3 IBMA 93, cited in Southwestern
I[lIlinois. The Secretary's argunment is this: Pit boss Contratto
had never given a witten seat belt warning to anyone and he was
unable to present actual exanples of a warning. | agree the
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evi dence shows that Contratto, personally, had never given an
enpl oyee a witten disciplinary notice for failing to wear a seat
belt (Tr. 148, 149). But the Secretary niscontrues the evidence
in the transcript at pages 149 and 150. Contratto testified that
there there have been witten disciplinary actions. But he

hadn't brought such notices to the hearing (Tr. 148-150).

On this record witnesses Contratto, Johnson and Cook
establish that Peabody was diligent in the enforcenent of its
seat belt regulation (Tr. 120, 121, 129, 130, 153, 154).
Southwestern Illinois criticized the operator because the wearing
of belts was delegated to the discretion of each enployee. This is
not the situation here. The wi tnesses establish that Peabody
was diligent in its enforcement of the seat belt regul ation

I further note that no facts indicated that the conpany knew
Yazzie had his seat belt off at the time of the accident; if, in
fact, it was off (Tr. 29).

| reject the Secretary's argunents.

For the foregoing reasons Citation 2006838 and all penalties
t herefor shoul d be vacat ed.

Concl usi ons of Law

Based on the entire record and the factual findings made in
the narrative portions of this decision, the foll ow ng concl usions
of law are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. Peabody did not violate the mandatory standard published
at 30 CF.R - 77.1605(k), and all proposed penalties therefor
shoul d be vacat ed.

3. Peabody did not violate the mandatory standard published
at 30 CF.R - 77.1710(i), and all proposed penalties therefor
shoul d be vacat ed.

ORDER

Based on the foregoing facts and conclusions of law | enter
the foll owi ng order:

1. Citation 2006837 and all proposed penalties therefor are
VACATED.
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2. Ctation 2006838 and all proposed penalties therefor are
VACATED.

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE
1 Parting is the interburden between coal seans.

~FOOTNOTE_TWOD
2 Acycle is the elapsed tinme fromwhen the dozer starts
forward, reverses its notion, and again starts forward (Tr. 99, 100).

~FOOTNOTE_THREE

3 In El Paso the Conmi ssion, in a footnote, stated:
The term"bench” is in part defined by A Dictionary of
M ning, Mneral, and Rel ated Terns, Department of the Interior
(1968), as: Iledge, which, in open-pit nmnes and quarries, forns a
single | evel of operation above which mneral or waste materials
are excavated froma conti guous bank of bench face. The
m neral or waste is renoved in successive |ayers, each of which
is a bench, several of which may be in operation simultaneously
in different parts of, and at different elevations in an
open-pit mne or quarry.



